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business activities on disturbed land.
Reclamation and post-mining activities are one
of the obligations of mining business activities.

A. Introduction

The environment is one of the essential components of human life. Therefore, humans
exploiting their natural resources must always be based on an environmental approach.* This
Is reasonable because the natural resources needed have limitations in many ways, namely
limitations regarding availability according to quantity and quality.> This is where the
fundamental role of the ruler can be a good manager in any policymaking that has a paradigm
concept of thinking that cares about the environment.® One of these policies was the issuance
of Law Number 32 of 2009 concerning Environmental Protection and Management or
Undang-Undang Perlindungan dan Pengelolaan Lingkungan Hidup (UU-PPLH) as evidence
of environmental management by the authorities.* Not only that, proper regulation will save
the correlation between humans and the environment, whose benefits will also return to the
community itself.®

The emergence of environmental regulations followed by law enforcement policies as
an environmental crime is the essence of efforts to avoid the emergence of environmental
quality degradation itself.® Degradation in the form of direct or indirect changes to its physical
and/or biological characteristics results in the environment no longer functioning in
supporting sustainable development.” Even a tiny change of a factor in an ecosystem can
affect living things in its environment.® This is reasonable because environmental problems
are closely related to demographic processes. Therefore, population growth has an impact on
the environmental problem.® The problem of population growth faced in almost all regions of
Indonesia is due to the high demand for natural resources.*

One of the demands for natural resources for energy fulfillment for humans that
continues to increase in population is coal.!* As a result, exploitation and exploration of
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natural resources in mining constantly threaten environmental sustainability.’?> The negative
impact of coal mining is to trigger deforestation and exacerbate climate change. Coal is very
fast in causing great danger to the population of this world. Its harmful effects cannot
compensate for the benefits it brings. So leaving the use of coal is the only way not to damage
the environmental ecosystem. Therefore, the management process of exploring and exploiting
every mining material, especially coal, requires various Environmental Impact Analysis or
Analisis Dampak Lingkungan (AMDAL) mechanisms as part of environmentally sound
development management. The environmental management policy is a conscious effort and
plans t% use and manage resources wisely in sustainable development to improve the quality
of life.

The spirit of environmentally sustainable management is also mandated in the
definition of mining in Article 1 number 1 of Law Number 4 of 2009 concerning Mineral and
Coal Mining: which states, “Part or all stages of activities in the context of research,
management and control of minerals or coal which have general investigations, exploration,
feasibility studies, construction, mining, processing and refining, transportation and sales, as
well as post-mining activities”.** The mining definition clearly states that mining activities
involve not only exploitation issues but also post-mining activities such as reclamation
activities. Reclamation is carried out to restore ex-mining land to a better condition.®

The provisions concerning reclamation are regulated in detail in Article 96 letter ¢ of
Law Number 4 of 2009 concerning Mineral and Coal Mining. This article states that the
holders of Mining Business Permits or Izin Usaha Pertambangan (IUP) and Special Mining
Business Permits or Izin Usaha Pertambangan Khusus (IUPKSs) are required to carry out
management and monitoring of the mining environment, including reclamation and post-
mining activities. Namun dalam perkembanggan banyak dari kegiatan eplorasi maupun
ekploitasi pertambangan batubara menimbulkan dampak lingkungan yang sangat parah bukan
saja secara ekositem tetpai juga dampak sosial. This is the case with Samarinda City, one of
the cities with the most coal mining companies. It is undeniable that coal mining in Samarinda
City has resulted in erosion and silting of the river flow, which has triggered more frequent
flooding. It is believed that the floods that frequently hit several areas in Samarinda City are a
direct impact of environmental damage to both minings. Previously, floods occurred in the
annual cycle in Kota Samarinda, but now in one year, there can be four cases of significant
floods.

Coal mining also causes pollution of agricultural lands and residents' ponds. The East
Kalimantan Mining Advocacy Network or Jaringan Advokasi Tambak (JATAM) in
Samarinda revealed data that due to rampant coal mining activities has reduced the quality of
the environment in Samarinda, especially those that affect the river, swamp, and lake water
springs, and water. With a decrease in environmental quality as described above, reclamation
or restoration of the environment to its original condition is a must, especially reclamation
that must be carried out at ex-mining locations. This is done to reduce the impact of even
more significant environmental damage.

Based on the problems that the authors put forward above, some of the problems in
this paper can be described, namely how the responsibility of the coal mining company to
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protect and manage the environment and the obligation of a coal mining mineral company to
restore ex-mining land.

B. Discussion

Law No. 4 of 2009 concerning Mineral and Coal Mining requires mining companies
to carry out reclamation and post-mining activities of the mining areas they cultivate.’® To
have a coercive effect for mining entrepreneurs to carry out reclamation, these entrepreneurs
are required to submit a sum of money as reclamation collateral, which must be placed before
the company carries out production operations, as regulated in Article 35 paragraph (4) of the
Regulation of the Minister of Energy and Mineral Resources Number 18 of 2008.1" In the
implementing regulations based on the provisions of Article 15 of the Regulation of the
Minister of Energy and Mineral Resources Number 18 of 2008, the implementation of
reclamation must be carried out on land disturbed by mining. The land is either in the ex-mine
or on the land outside the ex-mine, which is no longer used. Land outside ex-mining includes:
(1) landfill; (2) stockpile of raw materials/production; (3) Road transportation; (4)
factories/processing/refining installations; (5) Offices and housing; and/or (6) Ports/jetty.8

The scope of the implementation of reclamation activities starts from exploration,
clearing the field (land clearing), excavation of top and overland, coal excavation, land
arrangement, revegetation including nursery preparation, and maintenance and evaluation of
activity results. Reclamation is carried out no later than one month after there are no more
mining business activities on disturbed land. After implementing the reclamation
implementation report every one year to the governor. Reports are prepared based on reports
on the implementation of reclamation activities in Appendix Il of the Regulation of the
Minister of Energy and Mineral Resources Number 18 of 2008.1°

Based on the provisions in Article 96 letter (c) of Law Number 4 of 2009 concerning
Mineral and Coal Mining, the holders of Mining Business Permits or lzin Usaha
Pertambangan (IUP) and Special Mining Business Permits or Izin Usaha Pertambangan
Khusus (IUPK) are required to carry out management and monitoring of the mining
environment, including reclamation and mining activities.?> Mining companies that do not
fulfill these obligations may be subject to sanctions with the revocation of Mining Business
Permits (IUP) or Special Mining Business Permits (IUPK), this is based on Article 117 letter
b of Law Number 4 of 2009 concerning Mineral and Coal Mining regarding the expiration of
Business Permits. Mining (IUP) or Special Mining Business Permit (IUPK).

Article 6 describes the existence of 21 powers for the central government, article 7 of
Law no. 4 of 2009 describes the existence of 14 fourteen authorities for the provincial
government. Finally, article 8 of Law no. 4 of 2009 describes twelve authorities for district or
city governments. The various powers related to reclamation are as follows:

1) Determination of reclamation and post-mining policies.
Reclamation and post-mining activities are one of the obligations of mining business
activities. Before carrying out these reclamation and post-mining activities, a mining
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Diklat Kehutanan, http://pusdiklat.dephut.go.id.
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business license is required to be issued by the central, provincial, or district/city
governments under their respective authorities. The authority of the central government is
stated in Article 6 of Law No.4 of 2009:

a. Establishment of national policies;

b. Establishment laws and regulations;

c. Establishment of national standards, guidelines, and criteria;

d. Application of the national mineral and coal mining licensing system;

e. Determination of mining areas after coordinating with the Regional Government and
the Indonesian Parliament;

f. Granting of Exploration IUP and Production Operation 1UP;

g. Evaluating Production Operation IUPs, which are issued by local governments, which
have caused environmental damage and which do not apply sound mining principles;

h. Guidance and supervision of the implementation of mineral and coal mining
management carried out by regional governments;

I. Guidance and supervision of the preparation of regional regulations in the mining
sector.

Meanwhile, the authority of the provincial and district/city governments is in the form
of stipulating policies in the making of regional laws and regulations, guidance, and
supervision. (Article 7 and Article 8 of Law No.4 of 2009). Determination of policies related
to post-mining reclamation activities is contained in government regulation. Based on Article
101 of Law no. 4 of 2009, the Government Regulation no. 78 of 2010 concerning reclamation
and post-mining. In Government Regulation no. 78/2010, the principles of reclamation and
post-mining are contained in Article 2 (1) and paragraph (2), which states that:

1) The holder of an Exploration IUP and an Exploration IUP is obliged to carry out
reclamation.

2) Holders of Production Operation IUP and Production Operation IUPK are obliged to
carry out reclamation and post-mining activities.

The implementation of reclamation by holders of IUP Exploration and IUPK
Exploration must comply with the protection and management principles of the mining
environment and occupational safety and health. The principle of protection and management
of the mining environment has criteria that must be implemented in the form of:

a. Protection of the quality of surface water, groundwater, sea water, and soil and air
based on quality standards or environmental damage standard criteria under the
provisions of statutory regulations;

b. Protection and restoration of biodiversity;

c. Guarantee of the stability and safety of overburden, tailings ponds, ex-mining areas,
and other artificial structures;

d. Utilization of ex-mining land according to its allotment;

e. Pay attention to local social and cultural values; and

f. Protection of the quantity of groundwater following statutory provisions.

The principles of occupational safety and health include:
a. Safety protection for every worker or laborer.
b. Protection of every laborer from occupational diseases.?*

2L Article 4 Paragraph 1, Government Regulation No. 78 of 2010 concerning Reclamation and Post-Mining
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Mining activity permits are divided into three types, namely Mining Business Permits
(IUP) as regulated in Article 8 of Government Regulation No. 23/2010 concerning the
Implementation of Mineral and Coal Mining Business Activities carried out utilizing a
regional application. Application for the area means that every party, business entity,
cooperative or individual wishing to have a Mining Business License (IUP) must submit an
application to the Minister, Governor, Regent, or Mayor under their authority. Special Mining
Business Permits (IUPK) are granted to carry out mining concessions in the Special Mining
Business Permit Area or Wilayah 1zin Usaha Pertambangan Khusus (WIUPK), which is from
the National Mining Area or Wilayah Pertambangan Nasional (WPN).?> Community Mining
Business License (IPR). For reclamation and post-mining activities to be carried out and meet
the success criteria, several stages must be passed, starting from the application for a permit to
manage the reclamation plan and post-mining plan, approval of the reclamation plan, and
post-mining plan, to changes to the reclamation plan and post-mining plan. These stages are
regulated in Government Regulation No. 78/2010, which must first be through a permit from
the minister, governor, regent/mayor.

In addition, providing a reclamation guarantee fund and a post-mining guarantee fund
is one of the obligations that must be made for IUP and IUPK holders. The government
establishes a policy for each IUP and IUPK holder to place a reclamation guarantee and a
post-mining guarantee. This guarantee is needed as a manifestation of the seriousness of each
IUP and IUPK holder to restore ex-mining land and land outside ex-mining according to the
allocation agreed upon by the stakeholders in the context of sustainable development.

Post mining guarantees are determined according to the post-mining plan. This
guarantee is placed annually in the form of a time deposit at a state bank. The amount of post-
mining guarantee is calculated based on cost:

a. Direct costs include:
1. Demolition of buildings and supporting facilities that are no longer in use;
2. Reclamation of ex-mine sites, processing, and refining facilities, and supporting
facilities;
Handling of Hazardous and Toxic Materials and waste;
Maintenance and preservation
Monitoring; and
Social, economic, and cultural aspects.

ook w

b. Indirect costs include:
1. Mobilization and demobilization;
2. Activity planning;
3. Administration and benefits of a third party as a mine closure contractor; and
4. Supervision.®

The time deposit is valid until all post-mining activities are declared complete by the
governor. Disbursement of time deposits and interest is carried out after post-mining activities
are carried out following the stages of completion of the work that has been carried out based
on the post-mining plan approved by the governor.?* The placement of post-mining
guarantees by the company does not eliminate the company's obligation to carry out post-

Nandang Sudrajat, Teori dan Praktik Pertambangan Indonesia Menurut Hukum, Pustaka Yustisia, Yogyakarta, 2010, hIm 79.
Article 35 paragraph (4) Regulation of the Minister of Energy and Mineral Resources Number 18 of 2008.
Article 37 Regulation of the Minister of Energy and Mineral Resources Number 18 of 2008.
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mining activities.® If the company lacks funds to complete post-mining activities from the
stipulated guarantee, it remains the company's responsibility.

Reclamation must be carried out on land disturbed by mining. The land is either in the
ex-mine or on the land outside the ex-mine, which is no longer used. The land outside the ex-
mining includes:%

(1) Cover soil stockpile;

(2) Hoard of raw materials/production;
(3) Transportation Road

(4) Processing/refining plant/installation;
(5) Offices and housing; and/or

(6) Harbor/pier

The scope of the implementation of reclamation activities starts from exploration,
clearing the field (land clearing), excavation of top and overland, coal excavation, land
arrangement, revegetation including nursery preparation, and maintenance and evaluation of
activity results.?” Reclamation is carried out no later than one month after there are no more
mining business activities on the disturbed land.?® After implementing the reclamation
implementation report every year to the governor, reports are prepared based on the
preparation of reports on the implementation of reclamation activities in Appendix 111 of the
Regulation of the Minister of Energy and Mineral Resources Number 18 of 2008.

C. Conclusion

Law No. 4 of 2009 concerning Mineral and Coal Mining requires mining companies to carry
out reclamation and post-mining activities for the mining areas that they operate. To have a
coercive effect on mining entrepreneurs to carry out reclamation, these entrepreneurs are
required to submit a sum of money as reclamation collateral, which must be placed before the
company carries out production operations. The scope of the implementation of reclamation
activities starts from exploration, land clearing, excavation of top and over-borders, coal
excavation, land arrangement, revegetation, including nursery preparation, and maintenance
and evaluation of activity results.
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